Misrepresentation Under the DMCA:
The State of the Law
By Amanda Schreyer
I.

Introduction

The Digital Millennium Copyright Act (DMCA) was
enacted in 1998, a time when widespread Internet access
was a “relatively new concept”1 and materials were not
as rapidly disseminated as they are today. In order to
balance the interests of copyright owners, online service
providers, and the users of those services, one goal of the
statute was to create a safe harbor from liability for copyright infringement for Internet service providers (ISPs
or service providers), which would “provide[] greater
certainty to service providers concerning their legal
exposure for infringements that may occur in the course
of their activities.”2 Service providers can avail themselves of this safe harbor of §512 of the DMCA if, among
taking other steps to comply with the statute, they follow
the extrajudicial mechanism by which copyright owners
can have infringing content quickly removed from the
Internet, and users whose material had been wrongfully
removed can direct the service provider to put back the
material. These takedown and “put back” procedures
were designed for the purpose of providing a process
whereby copyright owners could have infringing copies
of their works expeditiously removed from the Internet
without being required to engage in the lengthy process
of seeking judicial remedy, while also providing a selfhelp remedy for users whose material was improperly
removed. Supporters of the system believe that the notice
and takedown procedures are the only way to combat
widespread infringement on the Internet because of the
speed with which the high number of infringements occurs daily. Opponents of the process argue that the put
back procedure is insufficient to remedy the harm caused
to a user from having his or her material removed by an
improper takedown notice.3 In addition, some argue that
the notice and takedown procedure is being abused by
people and entities who use the DMCA to silence their
critics and suppress free speech, and not for the purpose
of validly enforcing copyrights. These opponents also
argue that abuse of the notice and takedown procedure
weakens the fair use doctrine, an important counterbalance to the long-term exclusive rights granted to
copyright owners. In addition to the put back procedures,
users who believe that their materials have been removed
unlawfully can employ the section of the DMCA which
provides for a cause of action against a copyright owner
who misrepresents that the materials are infringing in a
takedown notice.4 The statutory language and the prevailing case law, however, set a high bar for an aggrieved
user to overcome in order to prevail on such a claim.
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Some recent and pending cases provide examples of attempts to surmount or lower that bar.

II.

The Statute

Service providers are generally shielded from liability
for copyright infringement if they comply with the notice,
takedown and put back procedures of §512. The copyright
owners utilizing the notice/takedown procedures, and
any user invoking the put back procedure, must adhere
to the rules of the statute. In making a takedown request,
the copyright owner must state, among other things, that
“the complaining party has a good faith belief that use
of the material in the manner complained of is not authorized by the copyright owner, its agent, or the law.”5
A user whose material has been taken down pursuant to
a takedown notice from a copyright owner has recourse
to have the material replaced. Section 512(g) contains the
put back procedure, whereby a user may send a counter
notification to the service provider stating that he or she
“has a good faith belief that the material was removed or
disabled as a result of mistake or misidentification of the
material to be removed or disabled.”6 The ISP must then
replace the material within 10 to 14 days, unless the copyright owner commences suit against the user within that
time frame.7 The Senate Report on the DMCA conveys
Congress’ belief that “[t]he provisions in the bill balance
the need for rapid response to potential infringement with
the end-users [sic] legitimate interests in not having material removed without recourse.”8
In addition, Congress “was acutely concerned that
it provide all end-users…with appropriate procedural
protections to ensure that material is not disabled without
proper justification.”9 While the statute does not provide
per se liability for a violation of §512(c)(3)(A)(v), Congress
did impose liability on a copyright owner who “knowingly materially misrepresents” that the material it is
requesting to be taken down is infringing.10 Section 512(f)
provides:
Any person who knowingly materially misrepresents
under this section—
(1) that material or activity is infringing, or
(2) that material or activity was removed or disabled
by mistake or misidentification, shall be liable for
any damages, including costs and attorneys’ fees,
incurred by the alleged infringer, by any copyright
owner or copyright owner’s authorized licensee,
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or by a service provider, who is injured by such
misrepresentation, as the result of the service
provider relying upon such misrepresentation in
removing or disabling access to the material or
activity claimed to be infringing, or in replacing
the removed material or ceasing to disable access
to it.11
Congress’s reason for including §512(f) was “to
deter knowingly false allegations to service providers in
recognition that such misrepresentations are detrimental
to rights holders, service providers, and Internet users.”12
Courts around the country have addressed the issue of
determining what steps a copyright owner must take, or
fail to take, in order to be liable for “knowingly materially
misrepresenting” that a work is infringing because it is
not “authorized by law.”

III.

Problems of Interpretation

A.

What Does “Knowingly Materially
Misrepresenting” Mean?

Under what circumstances will a court find a defendant liable for “knowingly materially misrepresenting”
that “the material or activity is infringing” in a DMCA
takedown notice? Should “knowing misrepresentation”
be based on an objective reasonableness standard, or a
subjective standard demonstrating that the defendant
knew the use was not infringing and sent the notice
anyway?
1.

Existing Case Law

Online Policy Group v. Diebold, Inc.13 was a decision
from the Northern District of California in which the court
applied an objective test to define “knowingly” in the
context of §512(f). Diebold, Inc. (Diebold) made electronic
voting machines which had come under public criticism
during the 2000 presidential election. Two of the plaintiffs,
college students, obtained an archive of internal emails
among Diebold employees in which there was evidence
that some employees were aware of problems of accuracy
of the machines. The students published the archive online, and an online newspaper wrote an article criticizing
the machines, providing a link to the archive. Diebold sent
takedown notices to the students’ and the online newspaper’s ISPs. The plaintiffs sued Diebold for a declaratory
judgment and liability under §512(f). Concluding that
“the statutory language is sufficiently clear,” and adopting a definition from Black’s Law Dictionary, that court
ruled that “’[k]nowingly’ means that a party actually
knew, should have known if it acted with reasonable care
or diligence, or would have had no substantial doubt had
it been acting in good faith, that it was making misrepresentations.”14 In applying this objective test to the facts,
the court reasoned that “no reasonable copyright holder
could have believed that the portions of the mail archive
discussing possible technical problems with Diebold’s
voting machines were protected by copyright,” and

granted plaintiff’s summary judgment as to the §512(f)
claim.15 The court also considered the fact that Diebold
never sued any of the plaintiffs for copyright infringement as a presumption that Diebold was using the DMCA
takedown procedure “as a sword to suppress publication
of embarrassing content rather than as a shield to protect
its intellectual property.”16
Shortly after the decision in Diebold, the Ninth Circuit issued its decision in Rossi v. Motion Picture Ass’n of
Am. Inc.,17 in which it applied a subjective test to define
“good faith.” Michael J. Rossi (Rossi) owned and operated a website, internetmovies.com, which he described
as “an internet news magazine providing information
and resources about movies on the internet.”18 The Motion Picture Association of America (MPAA), the trade
organization that represents the interests of the major
motion picture studios, reviewed the site and discovered
statements such as: “Join to download full length movies
online now!”; “Full Length Downloadable Movies”; and
“NOW DOWNLOADABLE.” The MPAA subsequently
sent takedown notices to Rossi and his ISP. Rossi sued the
MPAA for, among other things, tortious interference with
his contractual relationship with his ISP resulting from
sending the takedown notice. On the MPAA’s motion for
summary judgment, construing the good faith requirement of §512(c)(3)(A)(v), the district court held the MPAA
not liable for misrepresentation, finding that the information discovered on visiting the site led the MPAA to have
“more than sufficient basis to form the required good
faith belief that [Rossi’s] site contained infringing content prior to asking the ISP to shut down the site.”19 On
appeal, Rossi argued that an objective standard should
apply to determine what constitutes failure to use “good
faith” in requesting a takedown, and therefore a copyright
owner must “conduct a reasonable investigation into the
allegedly offending [works].”20 If the MPAA had done so,
he argued, it would have seen that one could not actually
download any of its movies from the site. Based on its
reading of legislative history, the language of the statute,
and non-DMCA cases addressing the definition of “good
faith,” the court concluded that a determination of good
faith must be a subjective, rather than objective, standard,
reasoning that if the legislature had intended an objective
standard, it would have stated so explicitly. Although
§512(f) was not before it, as to the mental state required
to be liable for misrepresentation, the court read (c)(3)
(A)(v) and (f) together, decided that the test should be a
subjective one, and commented that “copyright owners
cannot be liable simply because an unknowing mistake is
made, even if the copyright owner acted unreasonably in
making the mistake….[T]here must be a demonstration
of some actual knowledge of misrepresentation on the part of
the copyright owner.”21 The appeals court agreed that the
information obtainable by a review of the site alone was
sufficient for the MPAA employee to conclude in good
faith that the material was infringing, and affirmed.
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While at least one court outside the Northern District of California has followed Diebold’s objective test,22
most follow Rossi’s subjective one.23 One court following
Rossi (Disney Enterprises Inc. v. Hotfile Corp.) recently held
that the defendant counter-claimant actually did present evidence sufficient for his misrepresentation claim to
survive summary judgment by presenting evidence that
the plaintiff subjectively knew that some of the works on
the defendant’s site were not infringing on the plaintiff’s
copyrights when it sent the takedown notice.24 Unfortunately, the defendant lost on many other claims, and
ended up settling with the plaintiffs with a judgment
against it of $80 million and dismissal of its misrepresentation counterclaim.
2.

Current Cases of Interest

Two cases have recently been filed in the Northern
District of California implicating the potential abuse of
DMCA takedown notices, and alleging misrepresentation under §512(f).25 In Automattic Inc. v. Steiner (Straight
Pride), plaintiffs Oliver Hotham (Hotham) is a journalist
and Automattic Inc. is the parent company of WordPress.
com (WordPress), Hotham’s website host. The defendant
identifies himself as the “Press Officer” of an organization called Straight Pride UK, an anti-gay organization in
the United Kingdom. Interested in reporting on Straight
Pride, and after asking permission from the organization,
Hotham sent questions to Straight Pride. The questions
were answered by the defendant, labeled “Press Statement,” and came with the email address press@straightpride.co.uk. On August 3, 2013, Hotham wrote a blog post
about Straight Pride, which included verbatim portions
of Straight Pride’s responses to his questions. On that
same day, Steiner sent a takedown notice to both plaintiffs, claiming copyright infringement of the alleged press
release. WordPress removed the posting in accordance
with the takedown notice. WordPress was later made
aware of the facts surrounding the takedown, and joined
with Hotham in suing Steiner in the Northern District of
California for misrepresentation under §512(f) on November 21, 2013. In their complaint, the plaintiffs allege that
because the defendant knew that Hotham was a journalist, and titled his responses to Hotham’s questions “Press
Statement,” he intended for the Press Statement to be
published and therefore he knew he was making a material misrepresentation when he claimed that the blog post
was infringing.
In a sister case to Straight Pride, Automattic Inc. v.
Chatwal (Retraction Watch), WordPress again sued for misrepresentation under §512(f) on behalf of one of the blogs
it hosts.26 The plaintiff Retraction Watch, LLC (Retraction
Watch) is a blog dedicated to informing the public about
retractions of published scientific results. WordPress hosts
the Retraction Watch blog. On October 5, 2012, Retraction Watch published a blog post about a recent retraction
notice from a researcher who had on multiple occasions
previously made retractions of his findings. In early
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February 2013, according to Retraction Watch, defendant
Narendra Chatwal (Chatwal) copied 10 of the blog posts
about that researcher and published them as his own on
his website NewsBullet.in. On February 4, 2013 Chatwal
sent WordPress a takedown notice for the 10 blog posts
claiming Retraction Watch was infringing his copyrights.
On November 21, 2013, WordPress and Retraction Watch
sued Chatwal in the Northern District of California for
misrepresentation under §512(f), arguing that Chatwal’s
actions demonstrated that he was using the DMCA to
suppress speech. The plaintiffs argued that by copying
the blog posts from Retraction Watch and posting them
on his own site, the defendant knew that he was making
a material misrepresentation by claiming the posts were
infringing because it was in fact he who was the infringer.
B.

Section 512(3)(c)(A)(v)’s “Good Faith”
Requirement and Fair Use

Further complicating misrepresentation claims are the
cases in which plaintiffs claim that defendants are liable
for misrepresentation under §512(f) because their uses of
the allegedly copyright protected materials were fair uses.
In order to make a valid statement that “the complaining
party has a good faith belief that use of the material in the
manner complained of is not authorized by the copyright
owner, its agent, or the law,” pursuant to §512(3)(c)(A)
(v), are copyright owners obligated to consider, or make a
full-blown analysis of, fair use? Is a defendant’s failure to
consider fair use evidence that it could not form a subjectively good faith belief that the work was infringing?
Section 107 says explicitly, “[n]otwithstanding the
provisions of §§106 and 106A, the fair use of a copyrighted work…, is not an infringement of copyright.”27
Proponents of this reading of §512(f) argue that if the use
of the complained-of material is fair use, then it is not
infringement, so the copyright owner misrepresented that
the use was infringing in its takedown notice. While there
are those whose position is that fair use is “authorized
by the law” as provided in §512(c)(3)(A)(v), the opposing
view is that fair use is merely an affirmative defense to
a use that would otherwise be an infringement, and that
“authorized by the law” means only that the use is subject
to a compulsory license.28
1.

Existing Case Law

Lenz v. Universal Music Corp. is a DMCA case that has
been proceeding in the Northern District of California
for almost seven years. In February 2007, Stephanie Lenz
(Lenz) recorded a video of her children in her kitchen
dancing to the Prince song “Let’s Go Crazy,” and uploaded the video to YouTube. On June 4, 2007, Universal
Music Corp. (Universal), the owners of the copyright in
“Let’s Go Crazy” sent a takedown notice to YouTube, and
the video was taken down. On June 21, 2007, Lenz sent
a counter-notice to YouTube, and the video was subsequently replaced. On July 24, 2007, Lenz sued Universal
for misrepresentation, interference with her contract with
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YouTube, and for declaratory relief, arguing that her use
of the song was a self-evident, non-infringing, fair use under 17 U.S.C. §107,29 and that Universal “knew or should
have known” that the use was non-infringing.30 On Universal’s motion to dismiss the complaint, on April 8, 2008,
the district court dismissed Lenz’s claim for misrepresentation with leave to amend (Lenz I).31 Discussing Diebold’s
objective definition of “knowingly,” and mentioning
Lenz’s contention that Rossi did not interpret “knowingly,” the court stated that “the cases are not necessarily
in conflict.” Regardless of the definition of “knowingly”
employed, the court found that Lenz failed to allege facts
sufficient to infer misrepresentation on the part of Universal and that she failed to allege facts demonstrating that
her use of “Let’s Go Crazy” was self-evident fair use.32
On Universal’s motion to dismiss the amended complaint, on August 20, 2008 (Lenz II),33 the court considered
whether fair use was a non-infringing use “authorized by
the law” pursuant to §512(3)(c)(A)(v), which a copyright
owner must consider prior to being able to make a good
faith representation that the user’s use of the copyrighted
work is infringing. Universal argued that “fair use is
merely an excused infringement of a copyright rather than
a use authorized by the copyright owner or by law.”34
Adopting Lenz’s argument that because §107 of the
Copyright Act explicitly provides that “the fair use of a
copyrighted work…is not an infringement of copyright,”
the court held that a copyright owner must evaluate
whether the use of the copyrighted work is a fair use prior
to sending a takedown notice in order to demonstrate the
good faith belief that the work is infringing under §512(3)
(c)(A)(v). The court concluded that “in the majority of
cases, a consideration of fair use prior to issuing a takedown notice will not be so complicated as to jeopardize a
copyright owner’s ability to respond rapidly to potential
infringers,”35 and will maintain the balance intended by
Congress between the injury to the public caused by unnecessary removal of non-infringing uses and copyright
owners’ right to maintain the integrity of their works. On
the matter of whether Universal acted in bad faith when
it sent the takedown notice, Lenz alleged facts demonstrating that Universal did not send the takedown notice
because it had a good faith belief that the use was infringing, but rather that it sent it in order to appease Prince.
Although it stated that it had “considerable doubt that
Lenz will be able to prove that Universal acted with the
subjective bad faith required by Rossi,”36 the court also
found that Lenz’s second amended complaint alleged sufficient facts of Universal’s subjective bad faith in sending
the takedown to withstand the motion to dismiss.
In its most recent opinion on the case, on January 24,
2013 the district court denied both parties’ motions for
summary judgment (Lenz III).37 The court, while maintaining that fair use is use “authorized by law” pursuant to §512(3)(c)(A)(v), but apparently refining its rule
from its previous opinion, held that even though Lenz

proffered evidence sufficient to prove that Universal
did not consider fair use prior to sending the takedown
notice, Universal’s mere failure to consider fair use was
insufficient to give rise to liability under §512(f) because
making a mistake does not amount to liability for misrepresentation, per Rossi. The court emphasized that
Lenz must “demonstrate that Universal had some actual
knowledge that its takedown notice contained a material misrepresentation.”38 Lenz argued that Universal’s
failure to evaluate whether her use was fair amounted
to willful blindness of whether it was “authorized by
the law,” which was equivalent to the actual knowledge
purportedly required by Rossi. Equating willful blindness
and actual knowledge, and applying the two-pronged
test for willful blindness from the Supreme Court case of
Global Tech. Appliances, Inc. v. SEB SA,39 the court found
that while Lenz did provide evidence that Universal took
deliberate actions to avoid learning whether or not her
use was fair by assigning the task of review of the video
to an employee untrained in fair use, she did not present
evidence that Universal subjectively believed use of the
song in YouTube videos generally, or her use of the song
specifically, was fair use. Even though the court acknowledged that “a legal conclusion that fair use was ‘self-evident’ necessarily would rest upon an objective measure
rather than the subjective standard required by Rossi,” it
also stated that Lenz was “free to argue that a reasonable
actor in Universal’s position would have understood that
fair use was ‘self-evident’” and that Universal’s failure
to make any inquiry into whether the use was a fair use
is evidence of its willful blindness, the proof of which
would demonstrate Universal’s misrepresentation in its
takedown notice. The court also held that Universal had
not shown that “it lacked a subjective belief that there was
a high probability” that the use of the song in the video
was fair use.40
On the other side of the country, the district court in
Massachusetts is currently hearing the misrepresentation
case of Tuteur v. Crosley-Corcoran.41 This case involves
two people with divergent opinions on home birth, each
using a blog to condemn the other’s positions. Dr. Amy
Tuteur (Tuteur), an OB/GYN, runs “The Skeptical OB”
blog, a blog critical of home birth. Gina Crosley-Corcoran
(Crosley-Corcoran) runs “The Feminist Breeder,” and
is a proponent of home birth. The parties exchanged a
series of heated criticisms via their blogs regarding home
birth, culminating in Crosley-Corcoran posting a photo of
herself giving Tuteur “the finger” on her own blog, with
the caption saying that she was giving Tuteur something
she “can take back to [her] blog and obsess over….”42
Tuteur then did, in fact, repost the photo to her own blog.
Crosley-Corcoran sent a takedown notice to Tuteur’s ISP,
claiming that Tuteur’s reposting of the photo was infringement of Crosley-Corcoran’s copyright in the photo.
After Tuteur moved the blog to another service provider,
Crosley-Corcoran sent a takedown notice to that one as
well. Unable to reach an amicable resolution among their
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counsel, Tuteur filed suit against Crosley-Corcoran, claiming that the latter was liable for misrepresentation under
§512(f) because she was using a takedown notice to silence a critic rather than to validly enforce her copyright.
Tuteur’s complaint asserted that her use of the photo
was also not an infringement because Crosley-Corcoran’s
statement to “take something back to her blog” was a
license to do so, or because the use was self-evident fair
use, and that Crosley-Corcoran “should have known, if
she had acted with reasonable care,” that Tuteur’s use
was non-infringing. Furthermore, Tuteur was able to put
forth evidence that Crosley-Corcoran’s motive in sending
the takedown notices was to silence her critic, and not
to enforce her copyright. Specifically, Crosley-Corcoran
allegedly made comments on the public Facebook page
for “The Feminist Breeder,” such as: “Thanks for your
continued support and patience while I move things into
place,” “Oh man, [Tuteur’s] brain is going to EXPLODE
when she sees what I’m up to,” and “When will a certain
person learn that no host in their right mind is going to
keep her hateful content on their servers?”43 In its order
denying Crosley-Corcoran’s motion to dismiss, the court
rejected Tuteur’s reliance on Diebold’s objective standard
for knowing misrepresentation and also rejected the applicability of Lenz II’s holding that in order for a copyright
owner to make a good faith belief that the use of the work
is not “authorized by the law,” the owner must consider
whether the use of the material is fair use. This court affirmatively stated that “Congress did not require that a
notice-giver verify that he or she had explored an alleged
infringer’s possible affirmative defenses prior to acting,”44 because “to have required more would have put
the takedown procedure at odds with Congress’ intent of
creating an ‘expeditious[],’ ‘rapid response’ to ‘potential
infringement’ on the Internet.”45 Citing Lenz III’s “retreat”
from its earlier opinion, the court held that the standard
to be applied to the copyright owner sending the takedown notice is Rossi’s subjective test of whether a plaintiff
can provide sufficient evidence that the defendant “had
some actual knowledge that its Takedown Notice contained a material misrepresentation.”46 The court did find,
however, that the evidence proffered by Tuteur in order to
demonstrate that Crosely-Corcoran’s motives in sending
the takedown notices were for the purpose of silencing a
critic, rather than protecting her copyright, was sufficient
to plead a claim of “a knowing material misrepresentation” such that the claim survived Crosley-Corcoran’s
motion to dismiss.
Unlike the district court in Tuteur, two cases of note
adopted the Lenz II rule that “in order for a copyright
owner to proceed under the DMCA with ‘a good faith belief that use of the material in the manner complained of
is not authorized by …the law,’ the owner must evaluate
whether the material makes fair use of the copyright.”47
Both cases also followed Rossi in requiring a subjective
knowledge of misrepresentation.
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In a case where it was the sender of the counter notice
accused of misrepresentation in his counter notification
by the party sending the original takedown notice,48
Shropshire v. Canning, the court denied the defendant’s
motion to dismiss and found that the evidence of the
plaintiff’s conversations with the defendant explaining
how the plaintiff, holder of the song composition copyright, had a copyright interest in the defendant’s sound
recording, plus the defendant’s challenge to the plaintiff
to “[g]o ahead, contact the Video site managers and get
my video removed” were “specific and plausible allegations that Defendant did not have a good faith belief that
the [] video was removed due to mistake or misidentification.49 This court equated a “lack of good faith” with
“willful misrepresentation” and allowed the plaintiff’s
§512(f) claim to proceed. Interestingly, the court never
mentioned Rossi or Diebold. Raising the issue of fair use
sua sponte in a footnote to its decision, the court in Shropshire indicated that if that issue were presented to it, it
would adopt the Lenz II rule that “[f]air use of a copyrighted work does not constitute copyright infringement,
and in order to proceed under the DMCA, a copyright
owner must evaluate whether the material made fair use
of the copyright.”50
A case out of Montana, Ouellette v. Viacom Int’l Inc.,
adopted the Lenz’s II rule that “in asserting its good faith
belief of a copyright infringement…, a copyright owner
must evaluate whether the material makes fair use of the
copyright.”51 In that case, Todd Ouellette (Ouellette), a pro
se plaintiff, took on Viacom International Inc. (Viacom) for
misrepresentation in a takedown notice. The court found,
however, that Ouellette had not “presented any factual
information plausibly suggesting Viacom actually knew
Ouellette made fair use of its copyrighted material,” nor
did Ouellette plead any actual facts demonstrating that
his use of the materials was indeed fair use.
2.

Current Cases of Interest

On appeal to the Ninth Circuit, in Lenz v. Universal,
Universal argues that no evidence exists establishing that
Universal willfully blinded itself to the knowledge that
Lenz’s use of the song was fair use, leading to liability for
misrepresentation. Universal also argues that even if the
failure to consider the fair use defense was a mistake, it
does not equate to knowingly making a material misrepresentation that the use is infringing. Lenz argues that the
district court misapplied Rossi, and that Rossi’s subjective
standard applies only to the copyright owner’s belief
about the facts, and not to its belief about the legal import
of those facts. She states that the facts make obviously
clear that her use is fair, and was authorized by the law.
The Tuteur case is proceeding to trial with motions
due in May 2014, and another section 512(f) case has
recently been filed in the District of Massachusetts.52 The
plaintiff in Lessig v. Liberation Music Pty. Ltd. is Lawrence
Lessig (Lessig), a world-renowned copyright lawyer,
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scholar, and professor. In June 2010, Lessig delivered the
keynote speech at a Creative Commons conference in
South Korea. In his 49-minute presentation, he used five
brief clips of amateur music videos for the song “Lisztomania,” by the band Phoenix, found on the Internet. He
later posted his lecture on YouTube. Liberation Music, the
alleged owner of the copyright in the “Lisztomania” song,
sent a takedown notice to YouTube, claiming that Lessig’s
use of the clips in his lecture was copyright infringement.
Lessig sent a counter notice to YouTube, but later retracted
it as a result of alleged threats of legal action by Liberation Music. Lessig sued Liberation Music for declaratory
relief and misrepresentation under §512(f), claiming that
Liberation Music “knew or should have known that the []
lecture did not infringe its copyright when it sent YouTube the takedown notice,” because Lessig’s use of the
work “is lawful under the fair use doctrine.”53

IV.

What Next for Misrepresentation Claims?

Even within the Ninth Circuit, the proper way to
evaluate §512(3)(c)(A)(v)’s “good faith” requirement, and
the mental state required of an actor to conclude that a
misrepresentation in a takedown notice that a work was
infringing was sent “knowingly,” is in flux. Rossi remains
the precedential case cited around the country, so the
subjective standard for determining “good faith” is generally applied. Some interest groups contend, however, that
Rossi’s statement that “[a] copyright owner cannot be liable simply because an unknowing mistake is made, even
if the copyright owner acted unreasonably in making the
mistake,” is dictum and not precedential, because §512(f)
and the meaning of “knowingly” was not an issue before
that court.54
Thus, cases continue to challenge courts’ reading of
Rossi and distinguish their facts. Lessig, for example, in a
case for which no briefs have yet been filed, argues to the
court of the District of Massachusetts that Liberation Music “knew or should have known” that his lecture made
fair use of Liberation Music’s song, and that Liberation
Music therefore “acted in knowing bad faith when it sent
the takedown notice, knowingly and materially misrepresenting” that the material was infringing.55 As the same
court in Tuteur held that the reasonableness standard was
not the objective “knew or should have known” test, but
rather Rossi’s subjective test, Lessig may need to establish
more facts demonstrating that Liberation Music “knew”
it was materially misrepresenting that Lessig’s use of the
song in the lecture was infringing in order to prevail on
his §512(f) claim.56 The Tuteur decision, however, may
have foreclosed the possibility of Lessig, or any other
plaintiff, prevailing on a §512(f) claim in the district of
Massachusetts based on the contention that the plaintiff’s
use was a fair use and therefore “authorized by law.”
Of the misrepresentation cases currently pending, the
plaintiffs in WordPress and Tuteur may just have enough
facts in their favor to prevail on their §512(f) claims. It

remains to be seen whether a reasonable trier of fact
will find that Crosley-Corcoran’s actions and statements
are sufficient proof that she knew her statement in her
takedown notices that Tuteur’s use of the photo was
infringement was false. It appears that such mental state
will have to be proven without relying on the claim that
Crosley-Corcoran failed to consider whether Tuteur’s use
of the photo was fair use, as the district court has already
rejected that argument. Similarly, if proven true, the
facts supporting the misrepresentation claims in Straight
Pride and Retraction Watch could also satisfy the actual
knowledge requirement. Notably, the WordPress cases
demonstrate that it is not only users of service providers,
but also the service providers themselves, who take issue
with copyright owners’ alleged abuses of DMCA takedown notices.
The issue of whether fair use is authorization under
the law, rather than merely an affirmative defense to
infringement, is also unsettled law having a bearing on
the success of misrepresentation claims. District courts
in California have held that a fair use is not infringement
and is authorized by law under §512(3)(c)(A)(v),57 and
plaintiffs in other jurisdictions have urged their courts to
adopt such a rule. Some parties and advocates maintain,
however, that “authorized by law” means only that the
use is subject to a compulsory license.58 While the failure
of a defendant to consider whether a use was a fair use
may cause a defendant to be mistaken when he or she
makes a good faith statement that the use was infringing,
Lenz III makes clear that such a mistake does not arise
to the level of knowing misrepresentation required by
§512(f).
In jurisdictions adopting the rule that a copyright
owner must evaluate whether a use is fair before being
able to send a takedown notice in good faith, another
question that could be addressed before courts is whether
the plaintiff can succeed in demonstrating that the defendant knowingly misrepresented its good faith by proving
that the defendant was willfully blind to the fact that the
use was fair. Currently, that argument appears foreclosed
in the District of Massachusetts per the district court’s
decision in Tuteur, but remains alive in California in the
appeal in Lenz. A finding at the appeals court level that
a defendant may be found liable for misrepresentation
if it willfully blinded itself to the facts that a use was fair
could go far in making it less difficult for a plaintiff to
prevail on a §512(f) claim, at least in the Ninth Circuit.

V.

Conclusion

It remains uncertain how difficult it will be for current or future plaintiffs asserting that copyright owners
are unlawfully using the DMCA takedown procedures
to silence critics or suppress speech to succeed on their
§512(f) misrepresentation claims. While critics feel that
courts’ interpretations of the mental state of the defendant
required to prove a §512(f) claim makes it extremely diffi-
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cult, if not impossible, for an aggrieved user to prevail on
a claim for misrepresentation, for so long as the language
of the statute remains the same, Internet users seeking
recourse for misrepresentations in DMCA takedown notices will have to prove that the owner knew the use was
non-infringing and still sent the takedown.
Congress believed that “the procedural protections
afforded by the notification requirements of subsection 512(c)(3) and the provisions for the replacement of
removed or disabled materials in subsection 512[(g)]
provide all the process that is due.”59 From the courts’
interpretations, it appears that §512(f) does remain “an expressly limited cause of action for improper infringement
notifications.”60 Even though the takedown and put back
procedures of the DMCA may be insufficient to address
users’ rights under copyright law with respect to the fair
use of others’ works, “[i]f experience ultimately proves
that the remedy is weighted too heavily in favor of copyright owners at the expense of those who seek to make
‘fair use’ of another’s intellectual property, the resetting of
the balance is for Congress and not a court to strike.”61
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